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STATEMENT OF THE CASE

Nature of the Case
Jerry Lee McClain appeals from his judgments of conviction for domestic
violence in the presence of a child, intimidating a witness, and violation of a no-contact
order. Additionally, Mr. McClain was found to be a persistent violator.

Mr. McClain

appeals, and he asserts that the State submitted insufficient evidence to support the
persistent violator finding, and that the district court erred by admitting an unredacted
version of an interrogation between Mr. McClain and a detective because the interview
contained prejudicial other acts evidence.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. McClain's Appellant's Brief. They need not be repeated in this Reply Brief, but
are incorporated herein by reference thereto.
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ISSUES
1.

Did the State present insufficient evidence to support the jury's finding that
Mr. McClain was a persistent violator?

2.

Did the district court abuse its discretion when it admitted the un-redacted copy
of Mr. McClain's interrogation?
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ARGUMENT
I.
The State Presented Insufficient Evidence At Trial To Support The Jury's Finding That
Mr. McClain Was Guilty Of Being A Persistent Violator

A.

Introduction
The State has raised two defenses to Mr. McClain's claim regarding the

persistent violator enhancement: first, that the incomplete copy of Exhibit 63 must be
presumed to support the conviction; and two, that there is sufficient evidence in the
record. The State is incorrect on both points.

B.

The State Presented Insufficient Evidence At Trial To Support The Jury's Finding
That Mr. McClain Was Guilty Of Being A Persistent Violator
First, the State has asserted that, because Exhibit 63 is incomplete, it must be

presumed to support the persistent violator finding.

(Respondent's Brief, p.10.) The

State notes that Mr. McClain had stated in the Appellant's Brief that a motion to
augment would be filed, but that none had been.

(Respondent's Brief, p.10.)

Mr. McClain apologizes for this oversight, but the motion has now been filed, and
denied by this Court, because the district court has represented that the Exhibit 63 in
the appellate record is the only record in possession of the district court. (See August 1,
2012 Order.)
While it is the appellant's burden to supply a sufficient record on appeal to review
claims of error, in this case, the failure to provide a complete copy of Exhibit 63 is not
Mr. McClain's fault. He has supplied the only record available. This Court has never
held that it would presume that missing portions of the record supported the actions of
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the district court when the portions are missing due to no fault of the appellant. In the
context of missing transcripts, the Idaho Supreme Court has stated,
Here, we have a case in which the defendant without any fault of his own
was deprived of the right to an effective presentation of his appeal due to
a failure on the part of an official of the trial court to comply with the law. It
would be a violation of the fundamental rights of the defendant to hold that
an effective possibility of appealing the convictions was properly taken
away by the omission of a court official to perform the duties prescribed by
our system of justice (i.e. failure to prepare a reporter's transcript.)
Ebersole v. State, 91 Idaho 630,634 (1967).

In State v. Martinez, 92 Idaho 148, (1968), the Idaho Supreme Court reached the
same conclusion in determining that a habeas corpus petitioner was deprived of his
right to due process of law where the petitioner's previous guilty plea to a felony was not
recorded by the court reporter.
When a petitioner, such as the petitioner herein is deprived, through no
fault of his own, of the opportunity of affirmatively establishing the facts to
demonstrate the legality or illegality of his incarceration, a fundamental
lack of fairness in the judicial process is established. Especially is this so,
when the legislature has provided the means to establish these factsavailability of a reporter's transcript. .. [when] there is no explanation for the
failure to have a record of such proceedings, then there is such a
breakdown of the judicial process as to constitute a deprivation of due
process within the ambit of the constitutional requirements.
Id. at 150, 438 P.2d 895. It would therefore be a violation of due process to presume

that the missing portion of the exhibit supported the decision of the district court where
the exhibit is missing due to no fault of Mr. McClain.
Second, there is no dispute as to what the full exhibit contained. The State made
the following argument regarding the Oregon judgment:
You can see at the top of the certified judgment of conviction that it was
entered in Malheur County, Oregon. You can see the defendant's name,
Jerry Lee McClain. You can see the case number there. You can see
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that he was convicted of assault number three - or assault in the third
degree.
And then up in the corner, you can see that the judgment of conviction
was entered on August 21 of 1991.
And then if you flip back to the page that contains the indictment in this
case, which is also part of the judgment of conviction here, you can see
that this is a felony. In Count I, it specifically states there "unlawfully,
feloniously, and intentionally."
And, again, this is all part of State's Exhibit 63. And these are selfauthenticating documents, so you can consider them as true and correct
copies.
(Tr., p.40?, L.23 - p.408, L.19.)

In response, counsel for Mr. McClain made the

following argument:
The third page of that document is the indictment. In Count I, he
charged with assault in the first degree, which is a felony.

IS

Going back to the first page, he was found - he was convicted of the
following offense: Assault third degree.
It does not indicate whether that is a felony or misdemeanor charge.
don't see that on the document. Here the state has to prove that both of
these charges are felonies.
(Tr., p.409, Ls.1-10.) The State responded, "part of the reason that you're being given
the indictment in this case is because it's not as clear as the Canyon County judgment.
But you can see, referring to this document, the indictment, that this is a felony."
(Tr., p.409, Ls.15-20.) The State thus asserted that it had proven the prior convicted
was a felony because of the indictment. The State did not assert below, and does not
assert on appeal, that the judgment indicates that Mr. McClain was found guilty of a
felony. Instead, the State asserts, "the information regarding the nature of the offense
charged by indictment coupled with the information from the judgment clearly identifies
McClain's prior assault conviction as a felony." (Respondent's Brief, pp.12-13.) The
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State has cited to no authority, and Mr. McClain has found none, to support the
argument that simply being charged with a felony is sufficient to prove that a person
was actually convicted of a felony. And in this case, the record shows that Mr. McClain
was found guilty of a different offense than which he was charged. The indictment upon
which the State relied was an indictment for assault in the first degree. See State's
Exhibit 63. However, the conviction was for assault in the third degree, and the State
has pointed to nothing in the record that establishes that assault in the third degree is a
felony in Oregon.
Mr. McClain submits that it is not uncommon for a person charged with a felony
to plead to a lesser charge as the result of a plea bargain. And it goes without saying
that being charged with an offense and being convicted of an offense are two quite
different things.

There is simply no evidence in the record that assault in the third

degree in Oregon is a felony. Therefore, there is insufficient evidence to support the
persistent violator finding.

Because there was insufficient evidence, the district court

also erred by denying the motion for a judgment of acquittal.

II.
The District Court Abused Its Discretion When It Admitted The Unredacted Copy Of
Mr. McClain's Interrogation

A.

Introduction
The State asserts that Mr. McClain overlooks the fact that there was a discussion

regarding the admissibility of the videotape at issue on appeal. The State then argues
that court properly admitted the evidence, and that any error in the admission of the
evidence was harmless.
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B.

The District Court Abused Its Discretion When It Admitted The Unredacted Copy
Of Mr. McClain's Interrogation
The State first asserts that that Mr. McClain has overlooked a discussion

regarding the admissibility of the videotape that the parties had prior to the second trial.
(Respondent's Brief, p.15.) Mr. McClain actually cited this transcript: "First, the district
court's prior ruling was based on objections to the detective's statements and to
relevance.

The objections raised later in trial were to

(Tr., p.13, L.3 - p.19, L.15.)

different statements by Mr. McClain." (Appellant's Brief, p.13.) While Mr. McClain did
not discuss this exchange in detail, it is because this exchange does not concern the
issue raised on appeal. The State cites two pages of a transcript where Mr. McClain
objected to certain parts of the videotape, but these objections were to the detective's
speculation

as to the

cause

(Respondent's Brief, pp.16-17.)

of the

bruises and

some hearsay statements.

Counsel for Mr. McClain asserted that the detective

was offering opinions that should not be admitted. (Respondent's Brief, p.17.) Nothing
in the transcript cited to by the State deals with the specific I.R.E. 404(b) objection
raised on appeal. Mr. McClain'S argument concerning the 404(b) evidence was raised
later in trial, and this portion of the record was addressed by Mr. McClain. Mr. McClain
does not dispute that the district court found the interrogation admissible earlier, but that
ruling was based on a different objection than the one raised by Mr. McClain at trial and
on appeal.
Finally, the error was not harmless.

The State asserts that the because the

references to the prior acts were brief, and because the district court concluded that the
State had a strong case, the error was harmless.
reasonable doubt, that the error was harmless.
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It cannot be said, beyond a

In this case, the jury clearly had

questions regarding the alleged victim's credibility, because the jury acquitted
Mr. McClain of rape.

The case came down to whether the jury believed Mr. or

Mrs. McClain, and the jury clearly had some doubts regarding her credibility.
Further, prior bad acts evidence is inherently prejudicial. Evidence of misconduct
not charged in an underlying offense may have an unjust influence on the jurors and
may lead them to determine guilt based upon either:

(1) a presumption that if the

defendant did it before, he must have done it this time; or (2) an opinion that it does not
really matter whether the defendant committed the charged crime because he deserves
to be punished anyhow for other bad acts.

State v. Wood, 126 Idaho 241, 244-45

(Ct. App. 1994). 'The prejudicial effect of [character evidence] is that it induces the jury
to believe the accused is more likely to have committed the crime on trial because he is
a man of criminal character." State v. Grist, 147 Idaho 49, 52 (2009) (quoting State v.
Wrenn, 99 Idaho 506,510,584 P.2d 1231, 1235 (1978)). And in a case like this, which

was largely a credibility contest between two individuals, evidence of prior acts between
the two would be particularly prejudicial, as the jury could conclude that if something
had happened before, it must have happened in this case. This is precisely the problem
that I.R.E. 404(b) attempts to eliminate.

Id.

Because it cannot be said, beyond a

reasonable doubt, that the error was harmless, this Court should reverse Mr. McClain's
convictions.
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CONCLUSION
Mr. McClain requests that his persistent violator conviction be dismissed with
prejudice. He further requests that his remaining convictions be vacated and his case
remanded for further proceedings.
DATED this 9th day of August, 2012.

JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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